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Federal Register Notice 

Agency: Office of the United States Trade Representative 

Action: Notice of guidelines for U.S. implementation of the 
Memorandum of Agreement Between the United States or America and 
the Government of the People's Republic of china Regarding Inter- 
national Trade in Commercial Launch Services (the Agreement.) 

Dates: These guidelines are effective upon entry into force of 

the Agreement, vhich shall occur upon notification by the Government 
of the United States of America to' the Government of the People's 
Republic of china that a U.S. license for the export of the 
ASIASAT or ; :at satellite (s) or any other satellites, to the 
People's Rep.. ,:c cf China for launch therein, has been approved. 

For Further Information contact: Bruce Wilson (395-7320), Steve 
FalKen (395-4647), Angus Simmons (395-5050), or Warren Maruyama 
(395-6300) , of the Office of the United States Trade Representative, 
600 17th St., N.W., Washington, DiC. 20506. 

Summary: Pursuant to the Administration's notification to Congress 
on September 12, 1988 regarding its intent to issue licenses for 
the export of three U.S. -made satellites to the ?RC, subject to 
certain conditions, the United States of America and the People's 
Republic of China signed on January 26, 1989 a Memorandum of 
Agreement regarding international trade in commercial launch 
services. The United States Trade Representative considers the 
Agreement to be a trade agreement for purposes of Section 301(a) (1) 
of the Trade Act of 1974, as amended. (Copies of the Agreement 
may be obtained from the officials designated above.) In order 
to assist in the successful operation of the Agreement, certain 
guidelines that the U.S. government intends to follow to the 
maximum extent practicable in implementing the Agreement have been 
elaborated. This notice sets out these guidelines, vhich have 
been approved by the Trade Policy Staff Committee (TPSC) and by 
the United States Trade Representative. 

Guidelines 

I. Pesicraat; j,frp of Responsibility. 

Subject to the direction of the TPSC, the TPSC Subcommittee 

on Commercial Launch Services (the subcommittee) will ba responsible 
for overall implementation of the Agreement. 

II. Sub-Comm< *t ee Organization 

For purposes of carrying out its responsibilities with 
respect to overall implementation of the Agreement , the Subcommittee 
will be chaired by the Office of the USTR and will be composed of 



TPSC agencies and such other departments and agencies as may be 
invited by the Chairman to participate. A Working Group on 
Information (the Working Grcup) vill be established to assemble 
such information as is necessary to enable the Subcommittee to 
carry out its responsibilities. The Wording Group will be chaired 
by the Department of Transportation and vill include the Department 
of Commerce, the Department of State and such other departments 
or agencies as are designated by the Chairman of the Subcommittee. 

m- Subcommittee Functions and Pr ocedures 

1. Data Collection and Monitoring of the Agreement 

The Subcommittee vill monitor FRC compliance with the 
Agreement. To this end, the Subcommittee will review market 
and other information relevant to participation in the 
commercial launch services market by PRC launch service 
providers and to compliance by those providers vith the 
terms of the Agreement. This information vill be assembled, 
together vith a preliminary assessment, and presented to the 
Subcommittee by the Working Group. Particular attention 
vill be given to information relevant to PRC obligations 
under tne Agreement with respect to the number of launches 
committed and carried out by the FHC; the distribution of 
commitments to launch; promotional prices; prices, terms, 
and conditions of PRC launch commitments? PRC government 
supports and inducements; insurance; non-discrimination; and 
launch delays. 

The Subcommittee vill review and determine vhich infor- 
mation is to be provided to the PRC to comply with U.S. 
obligations under the Agreement. This information will ba 
assembled, together vith a preliminary assessment, and presented 
to the Subcommittee by the Working Group. Particular attention 
vill be given to U.S. obligations under the Agreement with, 
respect to the provision of publicly releasable information 
to the ' PRC on prices, terms, and conditions prevailing in 
the international market for commercial launch services, 
including insurance arrangements relating to such services; 
U.S. vievs regarding prevailing international market conditions 
and likely future developments; U.S. and other government 
supports or inducements; and the number of commitments U.S. 
launch service providers have undertaken for international 
customers. 

The Working Group vill periodically produce information 
and preliminary assessments of conditions in the commercial 
launch services market, including prices, terms and conditions, 
commitments, and market forecasts, for the Subcommittee as 
needed to implement effectively the Agreement and at least 
ninety days prior to annual consultations, or the comprehensive 
review provided for in Article VII of the Agreement. 



The Working Group vill also provide to the Subcommittee 
such additional infomation and preliminary assessments on 
compliance by PRC providers of launch services vith the 
provisions of the Agreement as needed, and at least sixty 
days prior to annual consultations or the comprehensive 
reviev provided for under Article VII of the Agreement. 

2- Annual Consultation 

The subcommittee vill meet at least aoventy-five days in 
advance of the annual consultations prescribed in the 
Agreement to begin preparations fox such consultations. 
After each annual consultation, the Subcommittee will report 
on the results of the consultations and recommend any follow- 
up actions to the TPSC and, as appropriate, to other government 
officials or agencies. 

The Subcommittee vill see* to hold annual consultations 
under the Agreement during March of each year and to exchange 
information vith the PRC at least thirty days in advance of 

such consultations. 

3* Ap?li?ati?n og Market Princir^ps Under Certain Provisos 
?f "fre Agreement 

The subcommittee vill consider ways to carry out Article 
IV (4) of the Agreement and be prepared to address this issue 
vith the PRC during the first annual consultation under the 
Agreement. 

<♦ Ptsc^ggjong v i*ft Qttier intgrnfltionsl Parties 

At least annually, the Subcommittee vill consider whether 
discussions vith other international parties could be bene- 
ficial. If the Subcommittee determines that discussions 
could be beneficial, it vill recommend to the TPSC and to 
the U.S. Trade Representative that such discussions be 
initiated. 

IV. Consultations vith Domesti c irrt»r«gtB 

The Subcommittee and the Working Group vill, in carrying out 
the functions and procedures set forth in section III above, consult 
vith and see* the advice of representatives of U.S. commercial 
launch service providers, launch vehicle aanuf acrturers and satellite 
manufacturers, and, as appropriate, interested Congressional 
committees, the user community, and other interested parties,- 
including the relevant private sacrtcr advisory committees. Such 
contacts vill be made in conjunction with, the information and 
assessments referred to in Section IIl(l) above and U.S. preparation 
for, and follov-up on the results of, meetings with the PRC held 
under the Agreement. The Subcommittee vill also, as appropriate, 
inform such interests of significant requests or notifications 
made by the PRC under the Agreement, or significant developments 



under the Agreement:. 

v. intonation shar-in? 

In ths course of consulting with domestic interests, in 
particular prior to annual consultations under the Agreement, the 

Subcommittee say provide such information provided by the PRC as 
is alloved by the Agreement. 

VI. Treatment of 3usines s Confidential TnforBPtlQ n 

A. General 

(!) - The Department of Transportation (DOT) , as Chairman 
of the Wording Group , will have primary responsibility 
for soliciting and" receiving, and will maintain, 
information to be collected and reviewed by the 
Working Group for purposes of this Agreement. 



(2) 



Proprietary or other information collected by the 
Working Group for which business confidential 
treatment has been requested as provided in subsection 
(3) below shall not be made available to the 
Subcommittee except as determined by the Chairman 
of the Subcommittee to be necessary, and shall not 
be released to the PRC or any other party. The 
Chairman of the Working Group will work with 
anyone submitting such information to assure that 
it is not disclosed to any unauthorized person. 



B. Procedures 



(1) Proprietary or other information submitted to the 
working Group through the Chairman of the Working 
Group may be designated as business confidential 
by the -person or agency furnishing such information. 

(2) A request that information be given business 
confidential treatment shall be made in writing at 
the time that the information is submitted to the 
Working Group, and shall state the period of time 
for which business confidential treatment is required. 

(3) Information for which business confidential treatment 
is requested shall be clearly parked with an 
identifying legend , such as "Proprietary Information" 
or "Business confidential Treatment Requested*" 
Where such a marking proves impracticable, a cover 
sheet containing the identifying legend shall be 
securely attached to the compilation of information 
for which business confidential treatment is 
requested. 



(4) Business confidential treatment requested for 
information submitted to the Working Croup shall 
not be available to the extent such information is 
already in the public domain. 



VII. R e se fl l ft s, 



(1) If, as a result of information obtained in any annual 
consultation or the comprehensive review required under 
Article vii of the Agreement or, on the basis of information 
presented to it by the Wording Group, the Subcommittee is of 
the view that PRC providers of launch services are not in 
compliance with the terms of the Agreement, the Subcommittee 
will notify the TPSC and recommend -consultations with the 
PRC if appropriate. If consultations proceed and satisfactory 
resolution is not achieved with the PRC, or, if consultations 
are deemed to be inappropriate in the circumstances r based 
on recommendations "of the Subcommittee, the Section 3 01 
Committee may recommend that the USTR initiate an investi- 
gation pursuant to the authority set forth in Section 301(a) (1) 
of the Trade Act of 1974, as amended. The recommendation to 
the USTR nay also be accompanied by such additional advice 
as the Subcommittee deems appropriate, 

(21 Any petition filed under Section 302(a)(1) of the Trade 
Act of 1974, as amended, by a representative of the U.S. 
commercial launch services industry or any other person with 
standing alleging a denial of U.S. rights under the Agreement 
or a violation of the Agreement shall be filed with the 
Section 301 committee pursuant to USTR regulations for 
complaints filed under Section 302. Upon receipt of the 
petition, the Section 3 01 committee will notify the Sub- 
committee of the petition, and, in addition to its own 
review of the petition, will seek the advice of the Sub- 
committee on the petition. If the Subcommittee is of the 
view that PRC providers of launch services are not in compliance 
with the terms of the Agreement, it will make such recommen- 
dations to the Section 3 01 Committee as it deems appropriate. 

(3) If an investigation under Section 302 leads to a deter- 
mination by the USTR that a violation of the Agreement has 
occurred, the USTR will take such action, subject to the 
specific direction of the President, if any, as is appropriate 
under Section 301. 

(4) The USTR will, from time to time, adviso the Secretary 
of State of the status of the implementation of the Memorandum 
of Agreement in order that this information may be available 
to the Secretary with respect to export license responsibilities 
under the Arms Export Control Act and the implementing 
regulations, the International Traffic in Arms Regulations, 
22 CFR Farts 120-130. 




Alan F. Holmer, Acting 

United States Trade Representative 



US-PRC TRADE AGREEMENT ON LAUNCH SERVICES! 
SIPCMARY OP KKY PROVES ygyq 

I. genera; 

Although styled a "Memorandum of Agreement," the document 
represents more a eet of unilateral commitments by the PRC than a 
reciprocal arrangement between the two governments. The only 
commitments made by the OS involve periodic consultations and an 
exchange of publicly available data. The agreement does not 
commit the US to issue export licenses for payloads even if the 
PRC complies with the terms of the MOO, but states that the US 
will act on license applications consistent with US law. 

A letter to interested private US parties dated 27 January 1989 
from Assistant US Trade Representative Bruce Wilson explains the 
intentions of the OS negotiating team with respect to key terms 
used in the agreement. The understanding of the OS concerning the 
meaning of these terms are set forth in footnotes throughout this 
summary, 

II. Trade Issues and .Market Entry 

The agreement states that both governments support the application 
of "market principles"* to commercial launch services (defined as 
any commercially provided launch of any satellite for an 
international customer 2 )t i.e. avoidance of below-cost pricing 
government inducements and unfair trade practices. 

The PRC commits to ensuring 3 that launch services providers it 
controls or which operate within its territory do not materially 
impair* the smooth and effective functioning of the international 
launch services market. To wit: 



The term is understood by the US negotiating team to refer to 
economic principles governing purchasing and selling decisions by 
nongovernmental producers and consumers in market economies. fr- 
2 

US negotiators believe the phrase rules out configuring 
transactions with international customers, particularly other 
governments, so as to avoid obligations under the agreement, 
including the limitation on the number of launches . 

As used in the agreement, the terms "ensure," "require" and 
"prevent" are intended by US negotiators to impose binding 
obligations on the parties but, in recognition of differences in 
the US and PRC legal systems, to provide some flexibility 
concerning how the specific obligations can be implemented. 
4 

The expression is understood to mean a material negative effect, 
taking into account market developments . 



A - Government Support: Direct or indirect PRC support must 
be in accord with prevailing international practices 
(defined as practices of market economise). 

a * Pricing: PRC shall require that its launch services 

providers offer and conclude contracts that are on a par 
with* prices , terms and conditions with those prevailing 
in the international market. 

C- Introductory Prices: PRC shall prevent its providers 

from offering introductory or promotional prices except 
for the first or — in extraordinary circumstances 6 — 
second successful commercial launch' of a new launch 
vehicle. Except for Aussat B-l and B-2, no promotional 
prices for any launches using the Long March* HE or III 
launch vehicles. 

D. Insurance: Insurance and ref light guarantees must be on 
a par with prevailing rateB and practices in 
international markets (i.e. insurance and launch 
markets) for comparable risks. 

Quantity Restrictions! PRC launch services are only a supplement 
to existing services. Thus: 

1. PRC providers shall not launch more than 9 
communl cations satellites for international 
customers through 1994 (including the two Aussat 
and one Asiasat payloads ) . Communications 
satellites are defined as any satellite providing 



5 



The phrase "on a par with" is used in the pricing and insurance 
provisions of the agreement and is intended to mean similar but 
not necessarily equal. How it is applied to a particular set of 
facts must take into account the totality of the prices, terms and 
conditions of one contract with the totality of such items of 
another contract. 

US negotiators view such circumstances as including those in 
which the first launch, though ostensibly successful, was so 
fraught with complications and difficulties as to raise legitimate 
and substantial doubts as to the possible success of a subsequent 
launch. The clear intent is to limit severely the use of 
promotional pricing for a new vehicle after the first successful 
launch and not to interpret the phrase so as to make it easily 
permissible to use a second promotional price. 
7 

A "successful commercial launch" will be viewed by the US as one 
in which the launch services provider fulfills its contractual 
obligations . 



telecommunications services that is a primary 
payload of a launch" , 

2. Antt-Bunchina Provisions : 

a. Contract Awards: Launch commitments (defined 
ao agreements to launch comsats but do not include 
reservation agreements) must be proportionately 
distributed over the six-year period of the 
agreement. The PRC shall prevent a 
disproportionate concentration of launch 
commitments during any two-year period. 9 

b. Launches : PRC providers may not commit to 
launch more than three comsats in any year covered 
by the agreement*" and the PRC shall ensure that 
launches covered by this restriction are performed 
as scheduled. 

Inducements,: The PRC agrees not to offer inducements of any kind 
in connection with the provision of launch services to 
international customers that would create discrimination against 
other launch services providers. 

III. Non-Discrimination 

To provided assurances to third party governments and their launch 
services providers, a provision was added containing 1) a US 
statement that US launch firms do not discriminate unfairly 
against any international customers or suppliers and that no USG 
policy encourages such discrimination, and 2) a commitment by the 
PRC that it shall require that its providers not engage in any 
such unfair discrimination. 



g 

The Wilson letter makes clear the intention of US negotiators 
that a dual launch of two communications satellites be treated as 
launches of two primary payloads. a key factor in determining 
whether a comsat is a primary payload is if the launch would take 
place without it. Similarly, in the case of a dual launch of a 
comsat and a domestic PRC satellite, the comsat would be deemed a 
primary payload if it would require its own dedicated launch were 
it not to bo launched on the dual launch. 

9 

The Wilson letter states that this provision is intended to 
achieve a distribution of PRC launch commitments throughout the 
period of the agreement. 

The agreement limits the PRC to committing to launch not more 
than "twice the average annual number of launches" permitted by 
the preceding paragraph. The Wilson letter underscores the US 
view that this means three launches. 



IV. Consultations 



The agreement provides for annual consultations on implementation 
issues, including government supports and market developments . 
Consultations to discuss specific issues are to occur within 30 
2£ yS »2n a re< ^ est b y either side. At the annual consultations, 
the PRC may request reconsideration of the limitation on the 
number of corasat launches if there are unforeseen market 
developments 1J -; the US must respond within 30 days. 

The agreement also commits the parties to work toward a common 
understanding of the application of market principles to prices, 
terms and conditions of commercial launch services for 
international customers. The implementation plan for the 
agreement (see p. 6) commits the US to initiating discussions with 
the PRC on this matter during the first annual consultations? 

Information exchanges are to occur as follows: In advance of the 
annual consultations, the US shall provide publicly releasable 
information on prices, terms and conditions prevailing in the 
international market. The PRC shall provide the above information 
with respect to PRC providers as well as other information it 

J** 1 * ??^ av ? 5 Ji ? atB i: ± *J' ? ffect on Pacing practices. Requests 
for additional data shall be responded to within 30 days. Both 
parties will also provide, in advance of the annual consultations, 
consolidated data showing the launch commitments for international 
customers that their respective providers have entered into. 

V. Reservation of tJS Richta 

The agreement contains an explicit statement that if, after 
consultations, the US finds clear evidence of violations of the 
agreement, all rights of the US to take appropriate action under 
its laws and regulations are reserved. The agreement further 
states that each export license will be reviewed on a case-by-caee 
basis and that the agreement in no way constrains the US from 
taking any appropriate action consistent with its law and 
regulations. The US does commit to do its utmost to assure the 
continuity of licenses that have been issued and the completion of 
the transactions covered by such licenses. 

VI - Discussions on In ternational Rules 

The agreement states that both governments are orepared to enter 
into discussions with other interested parties on comprehensive 

US negotiators believe the US should only consider increasing 
the permitted number of launches in extraordinary circumstances t 
e.g., the inoperability of western launch systems or the sudden 
development of an unexpectedly robust international market for 
launch services. US negotiators also believe that the government 
should consult with the US launch industry and other interested 
parties before granting any increases. 



international rules with respect to government supports and other 
matters relating to commercial launch services, but that nothing 
in the agreement shall prejudice any position either party may 
take in ouch discussions . 

VII . Comprehensive Review 

The partieB have committed to a comprehensive review of the terms 
and operation of the Agreement beginning in September 1991. 

VIII. Definitions 

An annex contains definitions of terms used in the Agreement. In 
addition to the terms whose definitions are referenced in the 
parenthetical comments above, the annex also defines 

1. "prices, terms and conditions" to include financing 
terms and conditions as well as schedules for progress 
payments ; and 

2. "inducements" to include political pressure, provision 
of resources unrelated to commercial launch services, and 
offers of favorable treatment under or access to defense and 
national security policies and programs , development 
assistance, or economic assistance (e.g. , trade/ investment, 
dBbt or foreign exchange policies). 



January 27 , 19B9 



Dear 



In discussing with various interested parties how the U.S. 
government intends to implement the Memorandum of Agreement 
Between the United States of America and the Government of the 
People's Republic of China Regarding International Trade in 
Commercial Launch Services (the Agreement) , a number of people 
have sought clarification as to the meaning of certain terms and 
provisions in the Agreement. 

While final interpretation of any particular term or provision 
of the Agreement is of course subject to the mutual agreement of 
both parties, I am able at this time to provide you with certain 
information as to what the U.S. negotiating team intended to 
accomplish through the use of certain terms and provisions in the 
Agreement. In this regard, I would note the following: 

1) "Market principles" (Article II. a) - This term is 
understood by the U.S. team to refer to those economic 
principles which govern purchasing and selling decisions 
by non-governmental producers and consumers in market 
economies. 

2) "Snsure," "recruira," and "prevent" - These terms were 
intended by the U.S. team to impose on the parties binding 
obligations under the Agreement, but, in recognition of 
difforences in the U.S. and PRC legal systems, to 
provide a modicum of flexibility as to how the specific 
obligations in question can be implemented. 

3) "Materially impair the smooth and effective functioning 
of the international market" (Article II. b) - This 
expression is understood by the U.S. team to mean a 
material negative effect, taxing into account market 
developments. 



4> "On ft ? ar with" (Article Il.b(ii) + (iv)) - This phrasa 
means, in the view of the w.S. teen, similar but net 
necessarily equal. How it is applied to a particular 
set of facta oust take into account the complexity of 
comparing the totality of the prices, terms, and conditions 
of one contract with the totality of such items of 
another contract. 

5) "Extraordinary Circu»g€anc«H (Article II. b (iii)) - In 

the view of the U.S. teas, such circumstances would include 
those in vhich the first launch, though- ostensibly 
successful, was so fraught with complications and 
difficulties as to raise legitimate and substantial 
doubts as to the possible success of a subsequent 
launch. The clear intent of the U.S. team was to limit 
severely the use of promotional pricing for a new 
vehicle after the first successful launch and not to 
interpret the phrase in such a vay as to make it easily 
permissible to use a second promotional price. 

6) "Successful commercial launch" (Article Il.b(iii)) - A 

successful commercial launch is vieved by the U.S. team 
as one in vhich the launch services provider fulfills its 
contractual obligations. 

7) Antibunchinq of commitattn ts to launch . (Article II.- 
(c) (ii)) - The language in this section was intended by 
the U.S. team to achieve a distribution of ?KC launch 
commitments throughout the period of the Agreement. 

8) "Twice the Average" (Article Il.c(ii)) - In the view of 
the U.S. team, this phrase means that FRc providers of 
commercial launch services may not promise to launch 
more than three satellites in any year, that number 
being twice the annual average of one and one-half launches 
permitted under the Agreement. 

9) "Unforeseen developments" (Article IV (3) ) - The U.S. team 
believes that the U.S. government should only consider 
increasing the permitted number of launches under the 
agreement due to unforeseen developments, e.g. , if western 
launch vehicles were to become inoperable, or if the 
international market for launches of communications 
satellites were quite robust. The U.S. team also 
believes that the U.S. government should consult, inter 
&li&, with the U.S. launch service industry before 
taking such a step. 

10) ^Comnargial launch services" - Annex 1 - The U.S. team 
believes that this phrasa rules out configuring trans- 
actions with international customers, particularly 
other governments, so as to avoid obligations under the 



Agreement, including the limitation of- the number oi 
launches 

11) "P rimary Pav.load " - Annex 1 - The U.S. team believes that 
where a commercial launch involves two or sore communi- 
cations satellites, each satellite is deemed to be a 
primary payload for purposes of the limitation contained 
in Article Il.c.(i) if the launch would not take place 
without' such a satellite. Likewise, in the case of a 
dual launch of a communications satellite, which would 
bo launched on a separata launch if it were not to go 
on the launch in question, and a domestic PftC satallite, 
the international satellite would be deemed "a primary 
payload" and count against the launch limitation. 

Z hope this information is helpful. 

Sincerely, 



5. Bruce Wilson 

Assistant U.S. Trade Representative 

for Services and Investment 



